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MEMORANDUM OF DECISION ON ‘
 PLAINTIFF’S MOTION TO TERMINATE STAY

This matter before the court ié the Pla:intiff's Motion to Terminate Stay in thi‘s
judgment lien foreclosure action. Thg action I‘larises from a judgment that entered in the -
separate Federal Court civil action captioned Eliyahu Mirlis v. Daniel Greer et al., No.
3:16-cv-00678 (MPS), affirmed on appeal I\;Ii'rlis v Greér, 17-40230cv, Doc. No. 15@-1 7
v(2d Cir. Mar. '3, 2020). The civil action was qirected against the Defendant, Danie{l
G"reér, and the Defendant in this foreclosure f!action, Yeshiva of New Haven, Inc. fka The

Gan, Inc. fka The Gan School, Tikvah High $chool and Yeshiva of New Ha\(en, Inc.

(hereinafter “Yeshiva” or “Defendant”). That underlying action involved claims of sexual

abuse of a minof by the Defendant, Daniel C-:;reer, an attorney and rabbi and the
president and member of th{e board of the Défendant entity Yeshiva. On June 6, 2017,
the United States District Court for t'he Distrjjct of Connecticut entered a judgment‘?‘in the
underlying action in favor of Plaintiff againsti Defendant and Greer in the amount bf
$21,749,041.10 plus post judgment interest.:‘ The judgment was affirmed on app<faa|. Id.
The Judgment remains substantially unsatisffied, Plaintiff having been able to co|1ect

only $277,124.51 on account of the Judgmént\fr‘om Defendant and Greer. 1

?
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BACKGROUND AND PROCEDURAL HISTORY

| In this action, Plaintiff seeks to 'foreclose the judgmeht lien encumbering the
sUbject property in order to collect some of the funds owed to him on the judgm_ent in
the civil action. ’

Oﬁ November 8, 2017, Plaintiff filed his Motion for Summary Judgment as to
Iiability.aﬁd supporting »r.nemorandum (Doc. Nos. 104, 105). The DefendantAd‘id not .
object. The motion was gfanted by the court, Spader, J., on January 16, 2018. (Doc.
No..104.10). |

The Defendant filed a Motion for Discharge of Judgment Lien on Substitution of
Bond (Doc. No. 106) on January 16, 2018, seeking tq have the Court substitute a cash
bond for the Property “in the amount of the fair market.value of the Property.” (Doc. No.
106). Thereafter, on June 5, 2019, Plaintiff filed his Motion for Judgment of Strict

" Foreclosure (Doc. No. 113) and Appraisal Report. (Doc. No. 114).

\
)

In response, Defendant filed an Objection to Motioh for Judgment of Strict
Forecldsure, Motion to Discharge Judgment Lien and Substitute Bond, and Motion to
Continue Hearing on Motion for Judgment of Strict Foreclosure (Doc. No. 115). The
Plaintiff requested an evidentiary hearing to address the valuation dispute. Thereafter,
in accordance with the July 22, 2019 court order of simultaneous disclosure of experts
(Doc. No. 120.10), on August 2, 2019, the parties’ each disclosed their experts.
(Defendant’s #1231 Plaintiﬁ’s #124). After two motions for continuance filed by the
Defendant, which were granted over quection,‘this valuation hearing proceeded before
the Court on October 28, 2019, and December 9, 2019. |

At the hearihg, both parties were represented by counsel and had and the

/
opportunity to present their cases. Each party called one witness, their respective -
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appraisers, and submitted one exhibit each, the re_por’ts of their respective ap‘praisers.
The parties simultaneously submitted post trial briefs on January 27, 2020 (Defe_endiant's
post trial brief Doc. No. 13"l, Plaintiff's post trial brief Doc. No. 132). The record was
closed upon the filing of these posf—trial briefs. The court issued its Memorandum q’f
Decisjon dated February 24, 2020, discussing the evidence presented and reachirJg its
determination of value. The court found that fhe value of the property, takihg into
account the evidence présented, is $620,000|. See Memorandum of Decision (Doc. No.

133). The court also granted the Defendant’s request for substitution of a bond and held

that the Defendant could discharge the Judgment Lien by depositing a cash only bpnd

with the court in that amount. See id. The Defendant has appealed the court's decf:ision.
!

On July 23, 2020, The Plaintiff has filed its Motion to Terminate Stay pursuént to

) . |
the provisions of Practice Book § 61-11 and Conn. Gen. Stat. 47a-35. (Doc. No. 11%42).

!

'The Plaintiff has filed an objection thereto oanugust 3, 2020. (Doc. No.141). On I

. |
September 11, 2020, the court held.a duly noticed hearing on the Plaintiff's motioﬁ and

the Defendant’s objection thereto, in accordance with Connecticut Practice Bo.ok §61-11

' |
(e). | | , , j
|

APPLICAﬁLE LAW

In accordance with C.P.B. § 61 -11, the court may terminate the automatic stay
which arises upon appeal if the court finds that (1) the appeal was filed only for th§
p.urposes of delay, or (2) due administration of justice requires it. See Connecticuf
National Bank v. Zuckerman, 31 Conn. App.;440, 624 A.2d 1163 (1993). Connecticut

General Statute §47a-35 also provides that the automatic stay may only be terminated if

"it appears to the judge who tried the case tﬁat the appeal was taken solely for th]'e
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purpose of delay or unless the Defendant fails to give bond, as provided in section 47a-
35a.” (Emphasis added). g |

‘ In making its determination, the court is to consider relevant factors, including:
(1) The likelihood that thejappellant will prevéil in the appeal; (2) Ar;y irreparable injury
that may arise from executing the judgment; (3) The effect} of the stay upon other
parties; and (4) The public interest involved. Griffin Hospital v. Commission on

Hospitals & Health Care, 196 Conn. 451, 458-60, 493 A.2d 229 (1985).

DISCUSSION

In addressing the argument of the first factor, the likelihood ‘that the appellant will .

prevail in the appeal, Plaintiff sets forth the history of the unsuccessful collection efforts
and argues that the Defendant and Greer have engaged in repeated délay tactics to
frustrate the Plaintiff's efforts to collect on the judgment rendered against the Defendant,
(Plaintiff's Motion to Terrﬁinate Stay Doc. No.142, page 3.); although reciting largely t'he
actions of Greer. The Plaintiff also refers to the Federal Cdurt_fs findings of fraudulent
transfer by Greer and the order of Judge Shea in a subsequent action commenced
again a number of nonprofit entities allege;:l to be controlled by Greer in denying Greer’s
motion for protective order to preclude furth_er post-judgment discovery. In that order,
Judge Shea comments that Gree’r"s arguments “border on frivolous.” See Plaintiff's
Motion to Terminate Stay (Doc. No. 142, pp. 4-5). The Plaintiff sets forth the history of
collection efforts and-actions by Greer in response. The Plaintiff's poinf is well taken.
However, while Greer's actions as reported arelquestionable, it is the Defendant,
Yeshiva, which is the appellant in this matter — not Greer. Also, while Greer may be a

principal of the Defendant in this action, the arguments advanced, while again well
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taken, do not alone support a finding sufficient to support the termination of the stay in

this matter.

As it relates to this action, the Plaintiff cites his claims of relevant histor§ of

delay

in his brief at pages 5-6, including in part the procedural history set forth above. Plaintiff
| ‘

further cites to the issue raised with the court ;during the course of the proceedings

based on his claim that the Defendant refused to allow the Plaintiff's appraiser access to

the property as addressed in the Motion for Access to Premises to conduct the

appraisal. (Doc. No. 108)." That motion was granted by the court, Cordam J., by order

|

dated April 8, 2019. (Doc. No. 108.10). While these issues are accurately stated, agaln

they do not necessarily implicate the claim that the appeal is solely for the purposel of

delay.

high.

The Plaintiff correctly notes the standa:rd of review. The standard of review

The standard of review of a judément of foreclosure by sale or by strict

foreclosure is whether the court abused its discretion....In determining
whether the trial court has abused its discretion, we must make every
reasonable presumption in favor of the correctness of its action.... O:ur

review of a trial court’s exercise of the legal discretion vested in it is

limited

to questions of whether the trial court correctly applied the law and cculd
reasonably have reached the conclusion that it did.... We will dlsturb the
trial court's determination of valuation, therefore, only when it appears on

the record before us that the court misapplied or overlooked or gave
wrong or improper effect to any test or consideration which it was [|ts] duty

to regard”

Webster Tr. v. Mardie Lane Homes, LLC., 93 Conn. App. 401, 405-07 (2006) (cita\ftions

omitted). !

The Defendant raised three issues onf appeal. Specifically,

1. Whether the trial court erred by finding the value of the property llmown
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as 765 Elm Street, New Haven, Connecticut (the “Property”), to be
$620,000.00, as opposed to $390,000.00 as proposed by [Yeshival.

2. Whether the trial court erred by crediting the testimony of Patrick
Craffey, even though he failed to consider (a) comparable properties and
environmental distress to the property.

3. Whether the trial court erred by entering a judgment of strict
foreclosure.

The Defendant takes issue Qith the court not accepting in full its evidence . “
through its appraiser, an issue which the Plaintiff correctly notes is an issue of
credibility. “The acceptance or rejection of the opinions of expert witnesses is a matter

_ particularly within the province of the trier of fact and its determihation will be accorded
great deference by [the Connécticut Supreme] Court.... The credibi'lity and weight of
expert testimony is judged by the same standard [as that used to evaluate lay witnéss
testimony], and the trial court is privileged to adopt whatever testimony [it] reasonably

believes to be credible...” Lapointe v. Comm’r of Corr., 316 Conn 225, 383 (2015).

As to the issue raised of claimed error in entering a judgment of strict foreclosure,
that issue is questionable. The Défendant submitted evidence that its valuation is |
$960,000.00. Even assuming arguendo that the valuation were accepted, there is no
dispute that the jlud‘gmeht lien upon which this foreclosﬁfe action is based Ai§ fora -
judgment that IS eveﬁ without pos‘t‘jUdgment interest taken into account, |n excéss of
$21,000,000.00. Indeed, the Defendant acknowledges in his brief “[t]he parties agree
that the value of the Property is fa‘r less than thé Judgment....” Objection to Motion to
Terminate, (Doc. No. 142, Page 2). | The acceptance of the Defendant'’s valuation would

not change the judgment from a judgment of strict foreclosure.
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The Plaintiff argues that the trial court's decision complied with the law and that
the Defendant will be unable to overcome theé standard of review. The court agrees: with
the Plajntiff’s argument that the likelihood of s:uccess on appeal is not h‘igh.1 D_espit:e
this, this court cannot conclude that the stay g;hould be terminated. AIthoﬂgh the i
standard of review is high and presents an ot;stacle to the defendant, it does not |

necessarily mean that the appeal is taken solely for purposes of delay. It is not this court

that makes the appellate determination. This court cannot predict the outcome of the

appeal.

Furtl/'xer, in considering the question of irreparable harm, and weighing all faptors.,
the court cannqt conclude that the Plaintiff wi!l be irreparably harmed by the
continuation of thelstay_. Whil\e there is no quiéstion that the Plaintiff is justifiably
frustrated in the protracted efforts to enforce ’ithe judgment égainst this Defendant and
Greer, and while additional delay understandlably adds to that frustration, the stay will
come to an end at the end of the appeal. If tr;1e stay is terhinated, howevér, the strict

foreclosure would proceed (once permitted a:fter COVID related extensions of deadlines

have passed) and the termination of the stay may ultimately result in rendering the

appeal moot. It is true that the Defendant's rﬁotion to substitute a bond was granted and

that option open to it. That said, with the deféndant having not done so, the partieé,‘

1 The Defendant argues in its brief that the court valuation was the “mid-way point between the
valuation proposed by each party,’ and “averaging of the two appraisals” and a “split the baby"
valuation; Objection to Motion to Terminate Stay,| (Doc. No. 141, page 6); and argued the same
at oral argument, maintaining that the court split the number in half. It should be noted that the
valuation determined by the court is not the midway number between the parties’ valuations.
(The Plaintiffs’ valuation was $960,000. The Defendant’s valuation was $390,000. The
“average” of those two valuations is $675,000.00)
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overall appear to be most equitably served by maintaining the status quo pending

appeal.

This discussion relating to the question of irreparable hafm similarly relates to the
third factor of the effect of the termination of the stay upon the parties. While on the one
hand, if the stay remains in place, the Plaintiff will' need to wait further to pursue the

_ foreclosure action, on the other, the termination could essentially moot the appeal.

Considering the fourth factor, while the court can appreciate the Plaintiff's

argument, the court cannot find that public policy issues are implicated in this matter.

| Accordingly, while the court sympathiies with the Plaintiff, and agrees with the
argument advanced by thé Plaintiff as it relétes to the merits of the appeal, the court
lcannot find that the appeal. was filed solely for purposes of delay. In wéighing the factors
of this case, the record, the evidence, and thé totality .of the circumstahces, the Court is
cannot find that, under Connecticut Practice Book §61-11(d), Connecticut General
Statute §4l7a-3‘5\and/or the Griffin Hospital teét, the stay pending ap(peal should be
terminated. | | |

CONCLUSION

Accordingly, the Plaintiff's motion to terminate stay is DENIED. The Defendant's
Objection is SUSTAINED.

BY THE COURT

CLAUDIAA. E}Q_._I:O',»}JUD_G E
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